
RESOLUTION APPROVING OHIO PUBLIC WORKS COMMISSION (OPWC) PROJECT GRANT AGREEMENT, 
STATE CAPITAL IMPROVEMENTS PROGRAM, FOOTVILLE RICHMOND (CH 12) F-H IMPROVEMENT PROJECT, 
ENGINEER’S OFFICE

WHEREAS, Tim Martin, Ashtabula County Engineer, has presented a project grant agreement with the Ohio 

Public Works Commission, to-wit:

Provider: Ohio Public Works Commission, 65 E. State St., Ste. 312, Columbus, OH 43215

Description: The project is located in Ashtabula County.  Work will take place on Footville Richmond Road (CH12), 
from just east of Windsor Mechanicsville Road to the intersection of State Route 534.  

Project Schedule:  Construction is scheduled to begin 03/01/2024 with completion by 12/01/2024
 

Total Costs: Total estimated project cost is $1,000,000, with $150,000 in-kind/force account, $350,000 local 
revenues, $150,000 in zero interest loan and $350,000 in grant funds 

THEREFORE, BE IT RESOLVED, By the Board of Commissioners of Ashtabula County, Ohio, that the project 

agreement is approved in accordance with the copy now on file in this office.

BE IT FURTHER RESOLVED that Commissioner Casey Kozlowski will act as Chief Executive Officer, is 

authorized to execute any and all necessary documents on behalf of the Board of Commissioners of Ashtabula County 

and is designated as the official signatory of the Board on any future applications and related contracts.

Resolution No. 2023-385 July 27, 2023





Ohio Public Works Commission

PROJECT GRANT/LOAN AGREEMENT  

STATE CAPITAL IMPROVEMENTS PROGRAM 

Pursuant to Ohio Revised Code Chapter 164 and Ohio Administrative Code Chapter 164-1,  

this Project Grant Agreement (“Agreement”) is entered into by and between the

State of Ohio, acting by and through the Director of the Ohio Public Works Commission (“Director” 

or the “OPWC”), and (“Recipient”), in respect of

   % of the total Project cost 

($ ), for the sole and express purpose of financing or reimbursing costs of the Project as

 more fully set forth in this Agreement and the Appendices as attached.

OPWC Project 

the Project named

as described in Appendix A of this Agreement (“Project”) to provide 

(“Participation Percentage”), not to exceed
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RECITALS 

The State Capital Improvements Fund created under Ohio Revised Code Section 164.08 is to benefit local 

subdivisions for the acquisition, construction, reconstruction, improvement, planning and equipping of roads and 

bridges, appurtenances to roads and bridges to enhance the safety of animal-drawn vehicles, pedestrians, and 

bicycles, waste water treatment systems, water supply systems, solid waste disposal facilities, and storm water and 

sanitary collection, storage, and treatment facilities, including real property, interests in real property, facilities, and 

equipment related or incidental to those facilities.  

Pursuant to Ohio Revised Code Section 164.02, the Ohio General Assembly created the Ohio Public Works 

Commission (OPWC) to implement the policies set forth in Article VIII of the Ohio Constitution and Ohio Revised 

Code Chapter 164;  

Pursuant to Ohio Revised Code 164.05, the Director is empowered to (i) enter into agreements with Local 

Subdivisions to provide loans, grants, and local debt support for Capital Improvement Projects; and (ii) authorize 

payments to Local Subdivisions or their Contractors for costs incurred for Capital Improvement Projects; 

Pursuant to Ohio Revised Code Section 164.06, the Director is empowered to review and approve or 

disapprove requests for financial assistance from the District Public Works Integrating Committees in accordance 

with the criteria set forth in Ohio Revised Code Sections 164.06(B);  

Ohio Revised Code Sections 164.05 and 164.06 permit a grant and loan of funds for such a Capital 

Improvement Project to be expended or provided only after the District Public Works Integrating Committee has 

submitted a request to fund the Project to the Director outlining the Recipient’s planned use of the funds, and 

subsequent approval of the request by the Director;  

The Recipient desires to engage in the Capital Improvement Project described in Appendix A of this 

Agreement; and 

The Project has been duly recommended to the Director pursuant to Ohio Revised Code 164.06 by the 

District Committee of which the Recipient is a part. 

In consideration of the contained promises and covenants, the undersigned agree as follows: 

I. DEFINITIONS AND GENERAL PROVISIONS. The following words and terms as used in this

Agreement shall have the following meanings.

“Bond Counsel” means an attorney or firm of attorneys of nationally recognized standing on the subject of 
municipal bonds satisfactory to the Director.

“Business Day” means a day of the year on which banks located in Columbus, Ohio and in New York, New 
York are not required or authorized by law to remain closed and on which The New York Stock Exchange 
is not closed.

“Capital Improvement Project” means the eligible project as defined in Ohio Revised Code Section 164.08 
and as described in Appendix A.

“Chief Executive Officer” means the single office or official of the Recipient and as designated in Appendix A 
pursuant to Section VI. A. or authorized designee as per written notification to the Director.

“Chief Fiscal Officer” means the single office or official of the Recipient and as designated in Appendix A, 
pursuant to Section VI. A, or authorized designee as per written notification to the Director.

“Code” means the Internal Revenue Code of 1986, as amended. Each reference to the Code shall be 
deemed to include the United States Treasury Regulations in effect, whether temporary or final, with
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respect thereto and applicable to the Infrastructure Bonds or the use of the proceeds thereof. 

“Contractor” means a person who has a direct contractual relationship with the Recipient and is the 

manufacturer of all or a portion of the Project, or the provider of labor, materials or services in connection with 

the acquisition, improvements, construction, reconstruction, expansion, or engineering of the Project; or 

both. 

“Cost of Project” means the costs of acquiring, constructing, reconstructing, expanding, improving and 

engineering projects and shall also be deemed to include preliminary costs, including but not limited to, 

planning costs, design costs, and financing costs. 

“District Committee” means the District Public Works Integrating Committees and the Executive 

Committees created pursuant to Ohio Revised Code Section164.04. 

“Effective Date” means the date set forth on Page One of this Agreement. 

“Eligible Project Costs” means such portion of the Project costs disbursed from the OPWC to the Recipient 

for the sole and express purpose of acquiring, constructing, reconstructing, expanding, improving, 

engineering and equipping the Project, other direct expenses, and related financing costs. 

“Governing Body” means the board of county commissioners or a county council if a county, the 

legislative authority of a municipal corporation, or the board of township trustees if a township, the board 

of directors if a sanitary district; or the board of trustees if a regional water and sewer district.  

“Local Subdivision” means a county, municipal corporation, township, sanitary district or reginal water and 

sewer district of the State. 

“Local Subdivision Contribution” means the Local Subdivision financial share used for the sole and 

express purpose of paying or reimbursing the costs certified to the Director under this Agreement for the 

completion of the project. Such funds shall constitute a specified percentage of the total Cost of Project set 

forth in Appendix B and may consist of money by any person, any Local Subdivision, the State of Ohio, or the 

federal government or of contributions in-kind by such parties through purchase or donation of equipment, 

land, easements, labor, or materials necessary to complete the Project. 

“Note” means the promissory note provided to the Chief Financial Officer of record. 

“Participation Percentage” means the percentage of the total actual Project costs that will be contributed by 

the OPWC, not to exceed the maximum dollar contribution of the OPWC identified in this Project 

Agreement, and the percentage of the total actual Project costs that will be contributed by the Recipient. 

Both percentages are identified in Appendix B. If the total actual Project costs exceed the estimated Project 

costs identified in Appendix B, the Local Subdivision Participation Percentage will increase to reflect the 

cost overrun, while the OPWC percentage contribution will decrease recognizing that there is a maximum 

dollar contribution from the OPWC which is identified in this Project Agreement. 

“Private Business Use” means use (directly or indirectly) in a trade or business or activity carried on by any 

Private Person (other than a Tax-Exempt Organization) other than use as a member of, and on the same 

basis as, the public. 

“Private Person” means any person, firm, entity or individual who or which is other than a governmental 

unit as defined in Code Section 150 and used in Code Sections 141 and 148.  

“Project” means the scope of work specified in Appendix A. 

“Project Manager” means the principal employee or agent of the Recipient having administrative authority 

over the Project designated in Appendix A pursuant to Section V.A., or authorized designee as per written 
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notification to the Director. 

“Repayment Amount” means the amount to be paid by the Recipient to the OPWC on each payment date of 

each year during the Term pursuant to the terms and conditions of the Note. 

“State” means the State of Ohio. 

“Tax-Exempt Organization” means a governmental unit, as used in Code Sections 141 and 148. 

“Utility” means the Project if a facility which generates revenues from fees, charges or taxes associated 

with the use of the facility. 

II. FINANCIAL ASSISTANCE - GRANT. Subject to the terms and conditions contained herein, the Director

hereby grants to the Recipient financial assistance, as established in this section, for the sole and express

purpose of paying or reimbursing the eligible costs certified to the Director under this Agreement for the

completion of the Project. The OPWC hereby agrees to provide financial assistance in the form of a grant,

from the State Capital Improvements Fund, which constitutes the proceeds of the Infrastructure Bonds, in an

amount not to exceed                                                         ($                  ). Once this

grant amount is fully expended, the loan amount below will be drawn on for disbursing the remaining OPWC

obligations contained in the Agreement, unless otherwise specified in Appendix A. If the loan amount is

necessitated for the local share, grant and loan assistance will be disbursed concurrently.

III. FINANCIAL ASSISTANCE – LOAN. Subject to the terms and conditions contained in this Agreement, the

Director hereby grants to the Recipient financial assistance, as established in this section, for the sole and

express purpose of paying or reimbursing the eligible costs certified to the Director under this Agreement for

the completion of the Project. The OPWC shall lend to Recipient and Recipient shall borrow from the OPWC

an amount not to exceed

($                    ), the proceeds of which shall be utilized solely to finance the Eligible Project Costs and/or

reimburse the Recipient for its advance payment of such Eligible Project Costs. The Loan shall be disbursed

by the OPWC to the Recipient pursuant to Section V of the Agreement. The terms of repayment of the Loan

shall be as set forth in the Note and Recipient shall make all payments required to be made under the Note as

and when due.

A. In the event the Project to be constructed is or will be a Utility, the Recipient hereby agrees to the

following:

1. It shall always prescribe and charge such rates, fees, charges or taxes as shall result in

revenues at least adequate to meet operation, maintenance and all expenses of the Utility and

the payment of all amounts required by the Note;

2. It shall permit any authorized agent of the OPWC to inspect all records, accounts and data of

the Utility at any reasonable time; and

3. It shall segregate the revenues, funds, properties, costs and expenses of the Utility from all

other revenues, funds properties, costs and expenses of the Recipient.

B. The Recipient shall pay to the OPWC an amount equal to the Repayment Amount as and when due

as provided in the Note from (i) any source of revenues of the Recipient, or (ii) in the event the

Project is or will be a Utility, the Recipient shall make such payments from the revenues of such

Utility; provided, however, that if otherwise lawful, nothing in this Agreement shall be deemed to

prohibit the Recipient from using, of its own volition, any of its general revenues or other revenue

sources for such payments. The obligation of the Recipient to pay the Repayment Amount shall not

be assignable, and the Recipient shall not be discharged therefrom, without the prior written consent

of the OPWC. During the first 15 days of May and November of each year during the Term, the

OPWC shall invoice the Recipient for the sum due and owing the OPWC and
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the payment of each such invoice shall be made by the Recipient to the OPWC not later than the 

last Business Day of January or the first day of July. The OPWC may adjust repayment schedules 

based on the administrative needs of the Lender. Any failure of the OPWC to invoice the 

Recipient shall not otherwise release the Recipient from its obligations to pay the Repayment 

Amount as and when due or otherwise fulfilling its obligations. 

C. The Recipient shall pay the Local Subdivision Contribution. If the Term commences prior to the

determination of the final costs of the Project, the Repayment Amount and the Local Subdivision

Contribution shall be based upon the best figures available at the time of execution of the

Agreement or as amended. When such final costs of the Project are greater than or less than the

estimated costs of the Project as set forth in Appendix B, the amount of the Loan and the Note

shall be adjusted in accordance with the terms and conditions of the Note and the Local

Subdivision Contribution shall be paid in full by the Recipient as and when due.

D. In the event the final costs of the Project are greater than the estimated costs of the Project, the

Recipient shall be responsible for the difference.

E. Prior to the disbursement of the Loan, the Recipient shall demonstrate to the satisfaction of the

Director the capability of the Recipient to pay the Repayment Amount and the Local Subdivision

Contribution. The Director may withhold any disbursement during the Term if the Director

reasonably believes that the Recipient is unable to pay the Repayment Amount or its Local

Subdivision Contribution as and when due.

F. Upon completion of the Project, the Recipient shall make a full and complete accounting to the

OPWC of the Eligible Project Cost.

G. If prior to the completion of the Term the Project shall be damaged or destroyed, partially or

completely, by fire, flood, windstorm or other casualty, there shall be no abatement or reduction of

the Repayment Amount or the Local Subdivision Contribution payable by the Recipient, and the

Recipient shall at its cost and expense (i) promptly repair, rebuild or restore the property damaged

or destroyed in substantially the same condition before such damage or destruction, and (ii) apply

for any proceeds from insurance policies for claims for such losses as well as utilizing any

additional moneys of the Recipient to repair, rebuild and restore the Project.

H. In the event that title to or the temporary use of the Project, or any part thereof, shall be taken

under the exercise of the power of eminent domain by any governmental body or by any person,

firm or corporation acting under governmental authority, there shall be no abatement or reduction

in the amount of the Repayment Amount or the Local Subdivision Contribution payable by the

Recipient, and any net proceeds received from any award made in such eminent domain

proceedings shall be paid to and held by the Recipient in a separate condemnation award account

and shall be applied by the Recipient in either or both the following ways as shall be determined

by the Recipient:

1. The restoration of the improvements located on the Project Site to substantially the same

condition as they existed prior to the exercise of said power of eminent domain; or

2. The acquisition of additional real estate, if necessary, and facilities, by construction or

otherwise, equivalent to the Project, which real estate and facilities shall be deemed a part

of the Project without the payment of any amounts other than provided, to the same

extent as if such real estate and facilities were specifically described.

Any balance of the net proceeds of the award in such eminent domain proceedings shall be paid to 

the Recipient upon delivery to the OPWC of a certificate signed by the Chief Executive Officer 

that the Recipient has complied with either paragraph (a) or (b), or both, of this Section. The 

OPWC shall cooperate fully with the Recipient in the handling and conduct of any prospective or 
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pending condemnation proceedings with respect to the Project or any part thereof. In no event will 

the Recipient voluntarily settle or consent to the settlement of any prospective or pending 

condemnation proceedings with respect to the Project or any part thereof without the prior written 

consent of the Director. 

I. The Recipient agrees that each of the following shall be an event of default (“Event of Default”)

under this Agreement:

1. The Recipient fails to make any payment to the OSGCIP of the Repayment Amount

required as and when due under the Note and/or the Recipient fails to pay its Local

Subdivision Contribution.

2. The Recipient fails to observe and perform any obligations, agreements or provisions of

the Agreement and all Appendices thereto, which failure shall continue for 30 days after

receipt of written notice thereof from the Administrator.

J. Whenever an Event of Default shall have happened and be subsisting, in addition to any other

rights or remedies provided in this Agreement, the Note, by law or otherwise:

1. The amount of such default, in the event the Recipient defaults on the Repayment

Amount, shall bear interest at 8% per annum (“Default Interest Rate”), from the date of

the default until the date of the payment thereof, and all the costs incurred by the OPWC

in curing such default including, but not limited to, court costs all other reasonable costs

and expenses (including reasonable attorney’s fees) shall be repaid by the Recipient to

the OPWC as a part of the Repayment Amount.

2. The Director may in his or her sole discretion, in accordance with Ohio Revised Code

164.05, direct the county treasurer of the county in which the Recipient is located to

directly pay the amount of any default from the funds which would otherwise be

appropriated to the Recipient from such county’s undivided local government fund

pursuant to Ohio Revised Code Sections 5747.51 to 5747.53.

3. The OPWC shall be released from all obligations to Recipient.

4. The entire principal amount of the Loan then remaining unpaid, together with all accrued

interests and other charges shall, at the OPWC’s option, become immediately due and

payable.

K. No right or remedy conferred upon the OPWC under Section J above is intended to be exclusive

of any other right or remedy given in this Agreement, by law or otherwise. Each right or remedy

shall be cumulative and shall be in addition to every other remedy given in this Agreement, by law

or otherwise.

L. Notwithstanding any provision contained in this Appendix, the promissory note, or any other

provision of this Agreement, should the Repayment Amount equal $5,000 or less, it shall be paid

to the OPWC in two equal payments according to the invoice schedule established in this

Agreement.

M. Joint Funded Project with the Ohio Department of Transportation. For those projects advertised,

awarded and administered by the Ohio Department of Transportation (ODOT), the Recipient and

the Director hereby assign certain responsibilities to the ODOT, an authorized representative of

the State of Ohio. Notwithstanding Sections V.A., V.B., and V.C. of the Project Agreement, the

Recipient hereby acknowledges that upon notification by the ODOT, all payments for Eligible

Project Costs will be disbursed by the Director and the OPWC directly to the ODOT. A

Memorandum of Funds issued by the ODOT shall be used to certify the estimated project costs.
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Upon receipt of a Memorandum of Funds from the ODOT, the OPWC shall transfer funds directly 

to the ODOT via an Intra-State Transfer Voucher. The amount or amounts transferred shall be 

determined by applying the Participation Percentages defined in Appendix B to those Eligible 

Project Costs within the Memorandum of Funds.  

IV. LOCAL SUBDIVISION CONTRIBUTION. The Recipient shall, at a minimum, contribute to the Project 
the Local Subdivision Participation Percentage as set forth in Appendix B of this Agreement. In the event 
that the total actual Project costs exceed the estimated Cost of Project identified in Appendix B, the OPWC 
shall not be required to increase the maximum amount of the grant and the Recipient shall increase its Local 
Subdivision Contribution to meet such actual Cost of Project.

V. PROJECT SCHEDULE. Construction of the Project must begin within one year of the Effective Date of 
this Agreement, or this Agreement may become null and void at the sole discretion of the Director. A 
preliminary construction schedule is provided in Appendix A. Delays, with reason for the delay(s), must be 
communicated to the Director as soon as possible. The Director will review written requests for extensions 
and may extend the construction start date taking into consideration the Project can be completed within a 
reasonable time frame. Failure to meet the schedule without approval for an extension may cause this 
Agreement to become null and void at the sole discretion at the Director.

VI. DISBURSEMENTS. All payments made by the OPWC shall be made directly to the contractor that 
performed the work on the Project and originated the invoice unless the Recipient requests reimbursement. 
The following provisions apply to Project disbursements:

A. Project Administration Designation. Pursuant to Ohio Administrative Code 164-1-21(B) (1-3), the 
Recipient shall designate its Chief Executive Officer, Chief Fiscal Officer and Project Manager in 
Appendix A of this Agreement. The Director and OPWC must be notified of changes in these 
designations in writing including the addition of designees or alternates.

B. Disbursements to Contractors to Pay Costs of the Project. The Recipient shall submit to the 
Director a Disbursement Request together with the information and certifications required by this 
section, unless otherwise approved by the Director. The dollar amount set forth in the 
Disbursement Request shall be calculated based on the Participation Percentage set forth on Page 
One of this Agreement or as amended, to account for changed conditions in the Project financing 
scheme. If all requirements for disbursement are deemed by the Director to be accurate and 
completed, the Director shall initiate a voucher in accordance with applicable State requirements 
for the payment of the amount set forth in the Disbursement Request. The Office of Budget and 
Management, Ohio Shared Services, will forward the warrant, drawn in connection with the voucher, 
by regular first-class United States mail or electronic funds transfer to the contractor or other 
authorized recipient designated in the Disbursement Request.

Prior to any disbursement from the Fund, the following documents shall be submitted to the 
Director by the Recipient:

1. If the request is for disbursement to a Contractor, an invoice submitted to the Recipient by the 

Contractor which invoice requests payment of such sums in connection with its 
performance of the Project;

2. If the request is for disbursement to the Recipient, proof of payment of the invoice such as 
check, warrant, or other evidence satisfactory to the Director that payment of such sums 
has been made by the Recipient in connection with the portion of the Project for which 
payment is requested;

3. A Disbursement Request Form properly certified by the Project Manager, Chief Executive 
Officer and the Chief Fiscal Officer; and
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4. Such other certificates, documents and other information as the Director may reasonably

require.

If the Director finds that the documents comply with the requirements of this Agreement,

the Director is authorized to cause the disbursement of moneys from the Fund for payment

of the identified Project costs. The Recipient represents that the Project was initially

constructed, installed or acquired by the Recipient no earlier than the Effective Date of

this Agreement.

C. Limitations on Use. No part of the moneys delivered to the Recipient pursuant to Section II is

being or will be used to refinance, retire, redeem, or otherwise pay debt service on all or any part

of any governmental obligations regardless of whether the interest on such obligations is or was

excluded from gross income for federal income tax purposes.

D. Project Scope. The physical scope of the Project shall be limited to only those Capital

Improvements as described in Appendix A of this Agreement. If circumstances require a change in

such physical scope, the change must be approved by the District Committee, recorded in the

District Committee's official meeting minutes, and provided to the Director for the execution of an

amendment to this Agreement.

E. Project Cost Overruns. If the Recipient determines that the moneys provided pursuant to Section

II, together with the Local Subdivision Contribution, are insufficient to pay in full the costs of the

Project, the Recipient may make a request for supplemental assistance to its District Committee.

Pursuant to Ohio Administrative Code Section 164-1-23, the Recipient must demonstrate that such

funding is necessary for the completion of the Project and the cost overrun was the result of

circumstances beyond the Recipient’s control, that it could not have been avoided with the

exercise of due care, and that such circumstances could not have been anticipated at the time of the

Recipient’s initial application. Should the District Committee approve such request, the action

shall be recorded in the District Committee’s official meeting minutes and provided to the Director

for the execution of an amendment to this Agreement.

VII. CONDITIONS TO FINANCIAL ASSISTANCE AND ITS DISBURSEMENT. The Recipient must

comply with the following before receiving funds:

A. The Recipient certifies that the Local Subdivision Contribution necessary for the completion of the

Project is available or expected to be available through the construction of the Project and must

demonstrate its compliance with the provisions of Ohio Revised Code Chapter 164 and Ohio

Administrative Code Chapter 164-1. If the local share as certified by the Chief Fiscal Officer at

the time of the Project application becomes unavailable, the Recipient is to notify the Director and

the OPWC as soon as possible or this Agreement may become null and void at the sole discretion

at the Director.

B. The Recipient shall execute all other documents and certificates as deemed necessary by the

Director, on the date hereof or at any time hereafter in connection with the financial assistance and

disbursement of moneys pursuant to this Agreement, including any amendments to this

Agreement.

VIII. REPRESENTATIONS, WARRANTIES AND COVENANTS OF RECIPIENT. The Recipient represents

warrants and covenants for the benefit of the Director as follows:

A. The Recipient is a Local Subdivision of the State with all the requisite power and authority to

construct, or provide for the construction of, and operate the Project under the laws of the State

and to carry on its activities as now conducted.

B. The Recipient has the power to enter into and perform its obligations under this Agreement and
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has been duly authorized to execute and deliver this Agreement. 

C. This Agreement is the legal, valid and binding obligation of the Recipient, subject to certain

exceptions in event of bankruptcy and the application of general principles of equity.

D. The Recipient has complied with all procedures, prerequisites and obligations for Project

application and approval under Ohio Revised Code Chapter 164 and Ohio Administrative Code

Chapter 164-1.

E. The Recipient is not the subject of, or has it initiated any claim or cause of action that would give

rise to any liability which would in any way inhibit Recipient’s ability to carry out its performance

of this Agreement according to its terms.

F. Use of the Project – Qualified Service Contracts.

1. General. The Recipient shall not use the Project or suffer or permit the Project to be used

for any Private Business Use. For purposes of the preceding sentence, use pursuant to a

contract that satisfies the criteria of paragraphs 2 or 3 of this subsection shall not be

regarded as a Private Business Use.

2. Qualified Service Contracts. A Service Provider includes any person that is a Related

Party to the Service Provider and the phrase “Chief Executive Officer” includes a person

with equivalent management responsibilities.

a. Qualified Service Contracts – Rev. Proc. 2017-13. Unless the Recipient chooses

to apply the safe harbors described below in F.2.b. for Service Contracts

(defined below) entered into before (and not materially modified after) August

18, 2017, an arrangement under which services are to be provided by a Private

Person (“Service Provider”) involving the use of all or any portion of, or any

function of, the Project (for example, the management services for an entire

facility or a specific department of a facility) (“Service Contract”) is a

“Qualified Service Contract” if either (A) the only compensation provided for in

the Service Contract consists of reimbursements of actual and direct expenses

paid by the Service Provider to persons other than Related Parties and

reasonable related administrative overhead expenses of the Service Provider

(“Expense Reimbursement”) or (B) all of the following conditions are satisfied:

b. The compensation (including Expense Reimbursement) for services provided

pursuant to the Service Contract (“Compensation”) is reasonable;

c. None of the Compensation (disregarding reimbursement of actual and direct

expenses paid by the Service Provider to persons other than Related Parties,

which for this purpose excludes employees of the Service Provider), including

the timing of the payment thereof, is based on net profits from the operation of

the portion of the Project with respect to which the Service Provider provides

services (the “Managed Property”) or any portion thereof. Compensation will

not be treated as providing a share of net profits if no element of the

Compensation considers, or is contingent upon, either the Managed Property’s

net profits or both the Managed Property’s revenues and expenses for any fiscal

period. For this purpose, Compensation will not be treated as providing the

Service Provider a share of the Managed Property’s net profits or requiring the

Service Provider to bear a share of Managed Property’s net losses if the

Compensation is: (i) based solely on a capitation fee, a periodic fixed fee, or a
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per-unit fee; (ii) incentive compensation that is determined by the Service 

Provider’s performance in meeting one or more standards that measure quality 

of services, performance, or productivity, and the amount and timing of the 

payment of the incentive compensation does not take into account (or is 

contingent upon) the Managed Property’s net profits; or (iii) a combination of 

the types of Compensation set forth in (i) and (ii); 

d. The determination of the amount of Compensation and the amount of any

expenses to be paid by the Service Provider (and not reimbursed), separately and

collectively, do not consider either the Managed Property’s net losses or both

the Managed Property’s revenues and expenses for any fiscal period;

e. The timing of the payment of Compensation is not contingent upon the Managed

Property’s net losses or net profits. Deferral of the payment of Compensation

will not be treated as contingent on the Managed Property’s net losses or net

profits if the Service Contract includes requirements that: (i) the Compensation

is payable at least annually; (ii) the Recipient is subject to reasonable

consequences for late payment, such as reasonable interest charges or late

payment fees; and (iii) the Recipient will pay such deferred Compensation (with

interest or late payment fees) no later than the end of five years after the original

due date of the payment of the Compensation;

f. The term of the Service Contract, including all renewal options, is no greater

than the lesser of 30 years or 80 percent of the weighted average reasonably

expected economic life of the Managed Property;

g. The Recipient must exercise a significant degree of control over the use of the

Managed Property. This control requirement is met if the Service Contract

requires the Recipient to approve the annual budget of the Managed Property,

capital expenditures with respect to the Managed Property, each disposition of

property that is part of the Managed Property, rates charged for the use of the

Managed Property, and the general nature and type of use of the Managed

Property (for example, the type of services);

h. The Recipient must bear the risk of loss upon damage or destruction of the

Managed Property;

i. The Service Provider must agree that it is not entitled to and will not take any

tax position that is inconsistent with being a Service Provider to the Recipient

with respect to the Managed Property (e.g., the Service Provider will not claim

depreciation, amortization, or investment tax credit, or deduction for any

payment as rent, with respect to the Managed Property); and

j. The Service Provider must have no role or relationship with the Recipient,

directly or indirectly, that, in effect, substantially limits the Recipient’s ability to

exercise its rights under the Service Contract, based on all the facts and

circumstances. A Service Provider will not be treated as having a role or

relationship that substantially limits the Recipient’s ability to exercise its rights

under the Service Contract if:

(i) Not more than 20% of the voting power of the Governing Body of the

qualified user in the aggregate is vested in the directors, officers,
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shareholders, partners, members, and employees of the Service 

Provider;  

(ii) The Governing Body of the Recipient does not include the Chief

Executive Officer of the Service Provider or the chairperson (or

equivalent executive) of the Service Provider’s Governing Body; and

(iii) The Chief Executive Officer of the Service Provider is not the Chief

Executive Officer of the Recipient or any Related Party to the

Recipient.

3. Qualified Service Contracts – Rev. Proc. 97-13. A Service Contract is considered to

contain termination penalties if the termination limits the Recipient’s right to compete

with the Service Provider, requires the Recipient to purchase equipment, goods or

services from the Service Provider, or requires the Recipient to pay liquidated damages

for cancellation of the Service Contract. Another contract between the Service Provider

and the Recipient (for example, a loan or guarantee by the Service Provider) is

considered to create a contract termination penalty if that contract contains terms that are

not customary or arm’s length that could operate to prevent the Recipient from

terminating the Service Contract. A requirement that the Recipient reimburses the Service

Provider for ordinary and necessary expenses, or restrictions on the hiring by the

Recipient of key personnel of the Service Provider are not treated as contract termination

penalties.

If the Recipient chooses to apply the following safe harbors, a Service Contract is a

Qualified Service Contract if entered into before (and not materially modified after)

August 18, 2017 and all of the following conditions are satisfied:

a. The compensation for services provided pursuant to the Service Contract is

reasonable;

b. None of the compensation for services provided pursuant to the Service Contract

is based on net profits from operation of the Project or any portion thereof;

c. The compensation provided in the Service Contract satisfies one of the

following subparagraphs:

(i) At least 95% of the compensation for each annual period during the

term of the Service Contract is based on a periodic fixed fee and the

term of the Service Contract, including all renewal options, does not

exceed the lesser of 80% of the reasonably expected useful life of the

Project and 15 years. For purposes of Section VII.F., a “periodic fixed

fee” means a stated dollar amount for services rendered for a specified

period of time that does not increase except for automatic increases

pursuant to a specified, objective external standard that is not linked to

the output or efficiency of the Project (e.g., the Consumer Price Index)

and a “renewal option” means a provision under which the Service

Provider has a legally enforceable right to renew the Service Contract

but does not include a provision under which a Service Contract is

automatically renewed for one-year periods absent cancellation by

either party, even if such Service Contract is expected to be renewed; or
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(ii) At least 80% of the compensation for each annual period during the

term of the Service Contract is based on a periodic fixed fee and the

term of the Service Contract, including all renewal options, does not

exceed the lesser of 80% of the reasonably expected useful life of the

Project and 10 years; or

(iii) At least 50% of the compensation for each annual period during the

term of the Service Contract is based on a periodic fixed fee, the term

of the Service Contract, including all renewal options, does not exceed

five years, and the Service Contract is terminable by the Recipient on

reasonable notice, without penalty or cause, at the end of the third year

of the Service Contract term; or

(iv) All of the compensation for services is based on a capitation fee or a

combination of a capitation fee and a periodic fixed fee, the term of the

Service Contract, including all renewal options, does not exceed five

years, and the Service Contract is terminable by the Recipient on

reasonable notice, without penalty or cause, at the end of the third year

of the Service Contract term; a “capitation fee” means a fixed periodic

amount for each person for whom the Service Provider assumes the

responsibility to provide all needed services for a specified period so

long as the quantity and type of service actually provided to covered

persons varies substantially; or

(v) All of the compensation for services is based on a per-unit fee or a

combination of a per unit fee and a periodic fixed fee, the term of the

Service Contract, including all renewal options, does not exceed three

years and the Service Contract is terminable by the Recipient on

reasonable notice, without penalty or cause, at the end of the second

year of the Service Contract term; a “per-unit fee” means a fee based on

a unit of service provided (e.g., a stated dollar amount for each

specified procedure) and generally includes separate billing

arrangements between physicians and hospitals; or

(vi) All of the compensation for services is based on a percentage of fees

charged or a combination of a per-unit fee and a percentage of revenue

or expense fee, the term of the Service Contract, including all renewal

options, does not exceed two years and the Service Contract is

terminable by the Recipient on reasonable notice, without penalty or

cause, at the end of the first year of the Service Contract term; this

subparagraph (vi) applies only to (I) Service Contracts under which the

Service Provider primarily provides services to third parties (e.g.,

health care services) or (II) Service Contracts involving the Project

during an initial start-up period for which there has been insufficient

operations to establish a reasonable estimate of the amount of the

annual gross revenues (or gross expenses in the case of a Service

Contract based on a percentage of gross expenses) (e.g., a Service

Contract for general management services for the first year of

operations), in which case the compensation for services may be based

on a percentage of gross revenues, adjusted gross revenues (i.e., gross

revenues less allowances for bad debts and contractual and similar

allowances), or expenses of the Project, but not more than one of these

measures; or
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(vii) All the compensation for services is based on a stated amount, a

periodic fixed fee, a capitation fee, a per-unit fee, or a combination of

the preceding. The compensation for services also may include a

percentage of gross revenues, adjusted gross revenues, or expenses of

the Project (but not both revenues and expenses). The term of the

Service Contract, including all renewal options, does not exceed five

years, and the Service Contract need not be terminable by the Recipient

prior to the end of the term. For purposes of this section, a tiered

productivity award as described in section 5.02(3) of Internal Revenue

Service Revenue Procedure 97-13, as amplified by Internal Revenue

Service Notice 2014-67, will be treated as a stated amount or a periodic

fixed fee, as appropriate.

d. The Service Provider has no role or relationship with the Recipient, directly or

indirectly, that, in effect, substantially limits the Recipient’s ability to exercise

its rights under the Service Contract, including cancellation rights;

e. The Service Provider and its directors, officers, shareholders and employees

possess in the aggregate, directly or indirectly, no more than 20% of the voting

power of the Governing Body of the Recipient;

f. No individual who is a member of the Governing Body of the Service Provider

and the Recipient is the Chief Executive Officer of the Recipient or the Service

Provider or the chairperson of the Governing Body of the Recipient or the

Service Provider; and

g. The Recipient and the Service Provider are not Related Parties.

4. Exceptions. The Recipient may treat a Service Contract that does not comply with one or

more of the criteria of Section VII.F. as not resulting in Private Business Use of the

Project if it delivers to the Director, at its expense, an opinion of Bond Counsel to the

effect that such Service Contract does not result in Private Business Use of the Project

and that entering into such Service Contract would not adversely affect the exclusion

from gross income of the interest on the bonds that financed the Project or cause the

interest on such bonds, or any portion thereof, to become an item of tax preference for

purposes of the alternative minimum tax imposed under the Code.

G. Use of Proceeds. With respect to the Project to be financed or reimbursed by moneys granted

pursuant to Section II:

1. The total cost of the Project shall not and will not include any cost which does not

constitute “Costs of Capital Improvements Projects,” as defined in Ohio Revised Code

Section 164.01(F);

2. All the Project is owned, or will be owned, by the Recipient or another Tax-Exempt

Organization, upon providing prior written notice to the Director, for as long as the loan

is outstanding;

3. The Recipient shall not use any of the moneys to pay or reimburse the Recipient for the

payment of or to refinance costs incurred in connection with the acquisition, construction,

improvement and equipping of property that is used or will be used for any Private

Business Use; and
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4. The Recipient may engage in Private Business Use only if it delivers to the Director, at

the Recipient’s expense, an opinion of bond counsel that to do so would not adversely

affect the exclusion of interest on the Infrastructure Bonds from gross income for federal

income tax purposes and such opinion is accepted by the Director.

H. General Tax Covenant. The Recipient shall not take any action or fail to take any action which

would adversely affect the exclusion of interest on the Infrastructure Bonds from gross income for

federal income tax purposes.

I. Sufficiency of Moneys. The Recipient has sufficient moneys in addition to those granted to

Recipient pursuant to this Agreement to fund the Project to completion, as its Local Subdivision

Contribution.

J. Construction Contract. If federal funds are included as part of the financing of the non-OPWC

portion of the Project, federal law may prevail, including, but not limited to, application of Davis

Bacon prevailing wage rates, the Copeland “Anti-Kickback” Act, the Contract Work Hours and

Safety Standards Act, and any federal environmental regulations. Recipient is solely responsible

for ensuring compliance with federal requirements applicable to its Local Subdivision

Contribution. Notwithstanding the above, the following provisions apply to construction contracts

under this Agreement:

1. Ohio Preference. The Recipient shall, to the extent practicable, use and shall cause all its

Contractors and subcontractors to use Ohio products, materials, services and labor in

connection with the Project pursuant to Ohio Revised Code 164.05(A)(6);

2. Domestic Steel. The Recipient shall use and cause all its Contractors and subcontractors

to comply with domestic steel use requirements pursuant to Ohio Revised Code 153.011;

3. Prevailing Wage. The Recipient shall require that all Contractors and subcontractors

working on the Project comply with the prevailing wage requirements contained in Ohio

Revised Code Sections 164.07(B) and 4115.03 through 4115.16;

4. Equal Employment Opportunity. The Recipient shall require all Contractors to secure a

valid Certificate of Compliance;

5. Construction Bonds. In accordance with Ohio Revised Code 153.54, et. seq., the

Recipient shall require that each of its Contractors furnish a performance and payment

bond in an amount at least equal to 100% of its contract price as security for the faithful

performance of its contract;

6. Insurance. The Recipient shall require that each of its construction contractors and

subcontractors maintain during the life of its contract or subcontract appropriate Workers

Compensation Insurance, Commercial General Liability, Public Liability, Property

Damage and Vehicle Liability Insurance, and require Professional Liability Insurance for

its professional architects and engineers; and

7. Supervision. The Recipient shall provide and maintain competent and adequate Project

management covering the supervision and inspection of the development and

construction of the Project and bear the responsibility of ensuring that construction

conforms to the approved surveys, plans, profiles, cross sections and specifications.

IX. PROGRESS REPORTS. The Recipient shall submit to the Director, at the Director’s request, summary

reports detailing the progress of the Project pursuant to this Agreement and any additional reports

containing such information as the Director may reasonably require.
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X. AUDIT RIGHTS. The Recipient shall, at all reasonable times, provide the Director access to a right to inspect

all sites and facilities involved in the Project and access to and a right to examine or audit any and all books,

documents and records, financial or otherwise, relating to the Project or to ensure compliance with the

provisions of this Agreement. The Recipient shall maintain all such books, documents and records for a period

of six years after the termination of this Agreement, and such shall be kept in a common file to facilitate

audits and inspections. All disbursements made pursuant to the terms of this Agreement shall be subject to all

audit requirements applicable to State funds. The Recipient shall ensure that a copy of any final report of audit

prepared in connection with and specific to the Project, regardless of whether the report was prepared during

the pendency of the Project or following its completion, is provided to the Director within 10 days of the

issuance of the report. The Recipient simultaneously shall provide the Director with its detailed responses to

each negative or adverse finding pertaining to the Project and contained in the report. Such responses shall

indicate what steps will be taken by the Recipient in remedying or otherwise satisfactorily resolve each

problem identified by any such finding. If the Recipient fails to comply with the requirements of this Section or

fails to institute steps designated to remedy or otherwise satisfactorily resolve problems identified by

negative audit findings, the Director may bar the Recipient from receiving further financial assistance under

Ohio Revised Code Chapter 164 until the Recipient so complies or until the Recipient satisfactorily resolves

such findings.

XI. GENERAL ASSEMBLY APPROPRIATION. The Recipient acknowledges and agrees that the financial

assistance provided under this Agreement is entirely subject to, and contingent upon, the availability of funds

appropriated by the General Assembly for the purposes set forth in this Agreement and in Ohio Revised Code

Chapter 164. The Recipient further acknowledges and agrees that none of the duties and obligations imposed

by this Agreement on the Director shall be binding until the Recipient has complied with all applicable

provisions of Ohio Revised Code Chapter 164 and until the Recipient has acquired and committed all funds

necessary for the full payment of the Local Subdivision Contribution applicable to the Project.

XII. THIRD PARTY RIGHTS AND LIABILITY. Nothing in this Agreement shall be construed as conferring

any legal rights, privileges, or immunities, or imposing any legal duties or obligations, on any person or

persons other that the parties named in this Agreement, whether such rights, privileges, immunities, duties, or

obligations be regarded as contractual, equitable, or beneficial in nature as to such other person or persons.

Nothing in this Agreement shall be construed as creating any legal relations between the Director and any

person performing services or supplying any equipment, materials, good, or supplies of the Project sufficient to
impose upon the Director any of the obligations specified in Ohio Revised Code Section 126.30. The

Recipient shall be responsible for the Recipient’s use or application of the funds being provided by the

Director and the Recipient’s construction or management of the Project.

XIII. TERMINATION. The Director’s and OPWC’s obligations under this Agreement shall immediately terminate

upon the failure of the Recipient to comply with any of the Agreement’s terms or conditions. Upon such

termination, the Recipient shall be obligated to return any moneys delivered to the Recipient pursuant to the

provisions of this Agreement.

XIV. GOVERNING LAW. This Agreement shall be interpreted and construed in accordance with the laws of the

State. In the event any disputes related to this Agreement are to be resolved in a Court of Law, said Court shall

be in the courts of Franklin County, State of Ohio.

XV. SEVERABILITY. If any of the provisions or parts of this Agreement are found to be invalid or unenforceable,

the remainder of this Agreement and the application of this provision to such other persons or circumstances

shall not be affected, but rather shall be enforced to the greatest extent permitted by Law.

XVI. ENTIRE AGREEMENT. This Agreement and its Appendices and Attachments contain the entire

understanding between the parties and supersede any prior understandings, agreements, proposals and all

other communications between the parties relating to the subject matter of this Agreement, whether such

shall be oral or written.

XVII. CAPTIONS. Captions contained in this Agreement are included only for convenience of reference and do not
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define, limit, explain or modify this Agreement or its interpretation, instruction or meanings and are in no 

way intended to be construed as part of this Agreement. 

XVIII. NOTICES. Except as otherwise provided, any required notices shall be in writing and shall be deemed duly

given when deposited in the mail, postage prepaid, return receipt requested, by the sending party to the other

party at the addresses set forth below or at such other addresses as party may from time to time designate by

written notice to the other party.

XIX. NO WAIVER. A failure of a party to enforce strictly a provision of this Agreement in no event shall be

considered a waiver of any part of such provision. No waiver by a party of any breach or default by the

other party shall operate as a waiver of any succeeding breach or other default or breach by such other party.

No waiver shall have any effect unless it is specific, irrevocable and in writing.

XX. ACCEPTANCE BY RECIPIENT. This Agreement must be signed by the Chief Executive Officer and

returned to and received by the Director prior to the acquisition of land and to the disbursement of funds

XXI. ASSIGNMENT. Neither this Agreement or any rights, duties or obligations as described shall be assigned by

either party without the prior written consent of the other party.

XXII. ETHICS/CONFLICT OF INTEREST. The Recipient, by signature on this Agreement, certifies that it has

reviewed and understands the Ohio ethics and conflict of interest laws, and will take no action inconsistent

with those laws.

XXIII. NON-DISCRIMINATION. Pursuant to Ohio Revised Code Section 125.111 the Recipient agrees that the

Recipient and any person acting on behalf of the Recipient shall not discriminate, by reason of race, color,

religion, sex, sexual orientation, age, disability, military status, national origin, or ancestry against any

citizen of this State in the employment of any person qualified and available to perform the work under this

Agreement. The Recipient further agrees that the Recipient any person acting on behalf of the Recipient

shall not, in any manner, discriminate against, intimidate, or retaliate against any employee hired for the

performance of work under this Agreement on account of race, color, religion, sex, sexual orientation, age,

disability, military status, national origin, or ancestry.

XXIV. COMPLIANCE WITH LAW. The Recipient, in expending the funds, agrees to comply with all applicable

federal, state and local laws, rules, regulations and ordinances.

XXV. FACSIMILE SIGNATURES. This Agreement may be executed in multiple counterparts, each of which

may be deemed an original agreement and both of which shall constitute one and the same Agreement. The

counterparts of this Agreement may be executed and delivered by facsimile or other electronic signature by

either of the parties and the receiving party may rely on the receipt of such document so executed and

delivered electronically or by facsimile as if the original had been received.
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All the above is agreed to and understood by the parties signed below. This Agreement for 

Project No.                   is effective as of the date first written above.

RECIPIENT 

_________________________________ 

STATE OF OHIO 

Ohio Public Works Commission 

Linda S. Bailiff, Director 

Craig
Rubber Stamp
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1)

Appendix A 

Project Completion Schedule, Administration Designation, Description 

Project Schedule. Construction must begin within one year of                                     . Construction is 
scheduled to begin                                 with completion by                                 . The Recipient may make a 
written  request for an extension of the date to initiate construction, specifying the reasons for the delay and 
providing new construction start and completion dates. Requests may be approved by the Director providing 

that the Project can be completed within a reasonable time frame.

2) Project Administration Designation. The Project Administration Designation required by Section

VI.A. of this Agreement is designated by the Recipient as follows:

to act as the Chief Executive Officer;  

to act as the Chief Fiscal Officer; and  

to act as the Project Manager.  

3) Project Location & Description. The Project, for which the provision of financial assistance is

the subject of this Agreement, is hereby described as follows:

Location:
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Description: 
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Appendix B 

Local Subdivision Contribution, Disbursement Ratio, 
Project Financing and Expenses Scheme

1) OPWC/Local Subdivision Participation Percentages: For the sole and express purpose of financing/reimbursing

costs of the Project, the estimated costs of which are set forth and described below, the Recipient hereby

designates its Local Subdivision Percentage Contribution as amounting to a minimum total value of  % of the

total Project Cost. The OPWC Participation Percentage shall be    % not to exceed $ . 

2) Project Financing and Expenses Scheme: The Recipient further designates the Project’s estimated financial

resources and estimated costs certified to the OPWC under this Agreement for the Project to consist of the

following components:

Project Estimated Costs 

a) Engineering

b) Construction Administration

c) Right-of-Way

d) Construction

e) Permits, Advertising, Legal

f) Construction Contingencies

Total Estimated Costs 

Project Financial Resources 

a) Local Resources

In-kind/Force Account

Local Revenues

Public Revenue – ODOT/FHWA

Public Revenue – OEPA/OWDA

Public Revenue – Other

Total Local Resources 

b) OPWC Funds

Grant

Loan

Total OPWC Funds 

Total Financial Resources 



Ohio Public Works Commission 
PROMISSORY NOTE 

 

FOR VALUE RECEIVED, the undersigned (the "Recipient") promises to pay to the order of the Ohio Public Works 

Commission (hereinafter the "Lender," which term shall include any holder hereof), at its office located at 77 South 
High Street, Suite 1846, Columbus, OH 43215, or at such other place as the holder hereof may designate in 
writing the principal sum of $                          or so much thereof as shall be advanced by Lender and remain unpaid,

together with all costs herein provided following Project completion and thereon until said amounts have been paid 

in full at a rate equal to 0% per annum.

Principal due under this Note shall be payable as follows. The first payment due shall be made on the last business 

day in January or the first day in July following the date of Project completion, whichever date first occurs. 

Thereafter, payments are due the last business day in January or the first day in July for the term of the loan. 

Principal shall be due and payable in equal consecutive semi-annual installments accordingly until maturity. Subject 

to adjustment as provided herein, the amount of each such semi-annual installment of principal shall be the amount 

which would fully amortize the unpaid principal balance of the indebtedness evidenced by this Note, such 

amortization to be based upon (i) an amortization period of         years commencing on the date of the first payment. 

The Recipient acknowledges that if the semi-annual payments set forth above do not fully amortize this Note, the 

payment due on the Maturity Date will be a final payment, consisting of the entire unpaid principal balance hereof.  

If Recipient shall fail to make any payment when due, and the same is not corrected within 60 days, then the amount 

of such default shall bear interest thereafter at the rate of 8% per annum (the "Default Rate") from the date of the 

default until the date of the payment thereof, and the entire principal hereof then remaining unpaid, together with all 

charges, shall, at the Lender's option, become immediately due and payable and/or the Lender by and through its 

Director may, in the Director's sole and complete discretion and in accordance with Ohio Revised Code 164.05, 

direct the county treasurer of the county in which the Recipient is located to pay the amount due from funds which 

would otherwise be appropriated to the Recipient from such county's undivided local government fund pursuant to 

Section 5747.51 to 5747.53 of the Revised Code. The Lender may exercise this option to direct the county treasurer 

to pay the amount due from the local government fund without any notice or demand during any default by 

Recipient regardless of any prior forbearance. The lender shall be entitled to collect all costs incurred by the Lender 

in curing such default, including, but not limited to court costs and reasonable attorney fees from a suit brought to 

collect this Note. In addition, if the Lender exercises its option to direct the county treasurer to pay the amount due 

from the local government fund, the Lender shall be entitled to collect all reasonable costs and expenses of any 

efforts by the Lender to collect the amount due from the local government fund, including but not limited to 

reasonable attorneys' fees. Lender may, at its option, delay in or refrain from exercising some or all its rights and 

remedies without prejudice thereto and regardless of any prior forbearance. 

This Note was executed in County, Ohio. The Recipient represents that it has received all the 
necessary approvals from its legislative or authorizing body to execute and deliver this Note to the Lender.  

By: ______________________________________ 

$ 
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